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1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 5/28/08 
has been entered. Currently claims 31 ,38-41 ,55,61 ,65-68,1 1 5 are pending. The 
examiner will address applicant's remarks at the end of this office action. 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

3. Claims 31 ,38-41 ,55,61 ,65-68,1 1 5 are rejected under 35 U.S.C. 1 01 because the 
claimed invention is directed to non-statutory subject matter. 

In order for a method to be considered a "process" under §1 01 , a claimed 
process must either: (1) be tied to another statutory class (such as a particular 
apparatus) or (2) transform underlying subject matter (such as an article or materials). 
Diamond v. Diehr, 450 U.S. 175, 184 (1981); Parker v. Rook, 437 U.S. 584, 588 n.9 
(1978); Gottschalkv. Benson, 409 U.S. 63, 70 (1972). If neither of these requirements 
is met by the claim, the method is not a patent eligible process under §101 and is non- 
statutory subject matter. With respect to the claims, the claim language does not 
include the required tie or transformation and thus is directed to nonstatutory subject 
matter. There is no transformation of anything happening and there is not tie to another 
statutory class of invention. The language of "a processor enabled method" is not a 
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recitation that the entire method is being executed by a processor, this just recites that 
the method could be done by processor. The body of the claim must somehow be tied 
to another statutory class of invention because there is really no transformation of 
anything in applicant's method anyway (like making rubber into a tire). 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claim 1 15 is rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one 
skilled in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. The specification as originally filed does not 
disclose anything about "incident to the establishment of an affinity relationship between 
the program sponsor and the customer". The only time the term "incident" was used in 
the specification as originally filed was with respect to the sale of a car. This does not 
support what is newly claimed in claim 115. The examiner requests a showing of where 
support can be found in the specification as originally filed for this claim language. 
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6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 31 ,38-41 ,55,61 ,65-68,1 1 5 are rejected under 35 U.S.C. 1 1 2, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

For claims 31 ,55,1 1 5, the language "for a type of vehicle fuel that a customer is 
authorized to pay for any qualified purchase from any qualified fuel vendor " is indefinite. 
What is this language attempting to define? It does not even seem to make any sense 
in the claim. Other than calculating a price for a type of vehicle fuel, what is claimed 
here? The examiner sees this language as being directed to non-functional descriptive 
material at best because this is just language that is describing the type of vehicle fuel 
that the price is being calculated for, nothing more. However, it is not clear as to what 
kind of fuel type this recites. 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 31 ,38-41 ,55,61 ,65-68,1 1 5, are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over McCall et al. (6321984) in view of "Infinity" and further in view of 
"Weather futures bet will give Tucson forms a hedge against loss". 
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For claims 31 ,55,61 ,115, McCall discloses a system and method for selling 
vehicle fuel to customers. The vehicle fuel is inherently going to be sold at a price and 
that price is necessarily going to be decided upon by the operator of the retail 
establishment that is selling the vehicle fuel, this will be explained in more detail later. 
McCall discloses that fuel can be sold to consumers at discounted prices by using 
various types of incentives and/or customer loyalty types of programs. In column 4, 
lines 12-23, it is disclosed that the system of McCall includes a database 40 that 
contains records pertaining to it's customers. It is disclosed "For example, the store 
may be a member-oriented retail outlet, and a record for each customer indicates that 
the customer is a member and a "level" of benefits or privileges that the customer may 
receive. One level may indicate a first discount to the customer of the goods he 
purchases while another level may indicate a second discount." The database 40 
stores the information regarding the type of discount that the customer is entitled to and 
the relevant information pertaining to their participation in the loyalty program they are 
enrolled in. Example C discloses a situation where a customer is entitled to certain 
benefits that result in a 10 cents per gallon discount. McCall also discloses that a 
discount can be given for fuel based on the whether or not the customer has purchased 
items for a pre-selected group, exceeds a certain threshold (quantity or dollar amount), 
made purchases on certain dates, etc.. McCall recognizes that there may be more than 
one type of action that would trigger a discount and that there can be differing levels of 
discounts given to a given customer. The disclosure indicates that the specific 
conditions of the loyalty program can vary and are selected as desired by the retail 
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operator. McCall is directed to an overall teaching of providing discounts for fuel 
purchases and this includes a discount given for the purchase of certain quantities 
being achieved. The claimed receiving of "program sponsor data that includes an 
amount of a finder's fee paid by a program sponsor" is considered to be the discount 
amount that the customer is entitled to for the some various programs discussed by 
McCall, that is disclosed as being paid or subsidized by a third party (a program 
sponsor). With respect to the language about the fee being paid by a program sponsor, 
applicant is referred to column 12, lines 19-30, where it is disclosed that "Pertaining to 
the discounts, a variety of arrangements are contemplated. Some examples entail the 
funding of the discount or reward by third parties other than the supplier of petroleum ". 
If a third party is funding the discount, the fee that they pay can very reasonably be 
considered a "finder's fee". The discounted amount for fuel purchases is paid to the 
program operator by the program sponsor (the third party) to more or less subsidize the 
discount that is given to the customer. The claimed step of receiving program sponsor 
data is the receipt of the information relating to the discounts given to customers and 
the amounts of those discounts paid by a program sponsor (the third part discussed in 
column 12). 

For claim 115, the language "incident to the establishment of an affinity 
relationship between the program sponsor and the customer", this is taken as being 
directed to non-functional descriptive material. The limitation claimed is the receiving of 
program sponsor data that includes an amount of a fee (just a number). The language 
about when the fee was paid does not further add anything to the claimed step of 
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receiving the program sponsor data. The timing of the paying of the fee is not given full 
weight because the only step actually claimed is the receipt of the information. The rest 
of the language regarding the fee is directed to non-functional descriptive material. 

Not disclosed is receiving customer expected fuel usage data that includes an 
expected quantity of fuel to be purchased over a number of months during which a fixed 
guaranteed program price will be given to the customer. Also not disclosed is the act of 
using the customer expected usage data along with the program sponsor data 
(subsidized discount given to customers) to determine a guaranteed fixed program price 
for fuel. 

McCall also does not disclose using the usage data and sponsor fee amount 
(data related to a fee to be paid by a third party) to develop a financial hedging strategy 
that can diminish the risk associated with the volatility of fuel prices. 

With respect to having and receiving "customer expected usage data" that 
includes a quantity of fuel to be purchased over a given number of months, "Infinity" 
discloses what are known as energy future contracts. The reference specifically 
discloses that with respect to heating oil for homes, it is known to provide customers 
with guaranteed fixed program prices for their "annual consumption of fuel". This is 
done to some risk management control over the volatility of oil prices, as is discussed in 
the reference. The expected quantity of fuel to be purchased is disclosed as the 
"annual consumption" that the user is going to consume. This is decided at before the 
year actually has occurred. The number of months is over a 12 month period as is 
indicated by the use of "annual consumption". The price that the customer receives is a 
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customer specific fixed guarantee program price. The reference even refers to the 
customer price for heating oil as a guaranteed delivery price. With respect to providing 
the McCall with a fixed guaranteed fuel program price over a given number of months, 
this would have been obvious to one of ordinary skill in the art. This is essentially taking 
the concept of providing a fixed guaranteed program price for heating oil and providing 
this feature to the loyalty program of McCall where vehicle fuel is disclosed. This is just 
another way one can structure the discount system and loyalty program of McCall with 
respect to quantity thresholds, one can do what Infinity teaches which is provide the 
customer with a guaranteed fixed price for their annual consumption of fuel. One of 
ordinary skill in the art would recognize that the two can be combined together and one 
would expect that the results obtained in Infinity would also be expected to be obtained 
in McCall. Additionally, the technical expertise exists to combine the two which 
amounts to nothing more than using the guaranteed program price of Infinity in the 
customer loyalty program of McCall where the customer of McCall can receive an 
annual guaranteed fixed price for their annual fuel consumption. Claiming in a 
combination that which was previously known separately, where the results are 
predictable, is obvious to one of ordinary skill in the art. One of ordinary skill in the art 
would find it obvious to try adding a fixed guaranteed program price to the loyalty 
program system of McCall in an effort to further attract customers. McCall discloses in 
column 2, lines 58-end, that information relating to fuel discounts is used by the retailer 
to develop new marketing strategies. The retailer is disclosed as needing to know if a 
given incentive program is working or not in order to determine if that program should 
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continue, or if the purchase criteria should be changed to attract a larger number of 
customers. McCall recognizes that one of ordinary skill in the art is going to try different 
programs and approaches and will try out differing purchase criteria to more or less fine 
tune the program to be as successful as it can be. One of ordinary skill in the art of 
marketing and incentive programs is a person with some level of creativity on their own. 
McCall Column 10, lines 1-7 also discloses the fact that the retailer is going to analyze 
the data relating to the discounts so as to adjust the program specifics as needed. One 
of ordinary skill in the art would find it obvious to provide a fixed guaranteed program 
price for fuel to the overall incentive program of McCall in an effort to further attract 
customers and have a successful customer discount incentive program. 

With respect to the claimed use of the "program sponsor data" and "customer 
expected usage data" to determine the guaranteed program price for fuel, this is 
considered to be obvious for the following reasons. To start with, any owner that sells 
fuel as McCall does, and that is looking at guaranteed price program such as disclosed 
by Infinity, is going to try to figure out as best they can, what the quantity of fuel is that 
the customers will purchase (their annual consumption), fuel type, as well as how much 
money is coming in from the third party that may be paying the "finders fee". One of 
ordinary skill in the art that is fixed guaranteed prices to customers is obviously going to 
take into account how much fuel the customers are going to be expected to purchase 
(their annual consumption), fuel type, and how much other money the third party is 
paying (finders fee) towards the customer discount so that the fuel owner in McCall can 
determine their cost to arrive at a guaranteed price. The expected amount of fuel to be 
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purchased annually necessarily affects how much fuel the retailer is going to have to 
commit to, which is a huge financial responsibility. A retailer may obtain a bigger 
discount from their fuel provider if the overall amount of fuel to be purchased is greater. 
The retailer also needs to ensure they do not buy too much fuel that exceeds the total 
expected amount. The retailer must have some idea of the quantity of fuel that their 
customers are negotiating to buy before the price can be set, because the price you 
agree to sell the fuel at is directly related to and dependent on the price that the retailer 
has to pay to obtain the negotiated quantity of fuel as well as how much the third party 
is paying for the finders fee. This is basic economics. This is also seen as the 
measuring of the demand for the discounted fuel (negotiated amount), and then using 
that demand information to calculate the fuel program price. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to take into 
account the quantity of fuel that the customer is expecting to purchase over the given 
amount of time (months) along with the program sponsor data (which is like income to 
the retailer because the retailer is not paying for the discounts because they are paid by 
the third party) to calculate the program price for the fuel that is being negotiated. The 
claimed data that applicant is using to figure out the program price is the kind of data 
that one of ordinary skill in the art would be naturally concerned with. How much fuel 
you are committing to provide to customers, the time period over which this is to occur, 
and any other income that will offset the effective purchase price of the fuel (such as the 
third party paid discount amount) are all things that one of ordinary skill in the art would 
naturally want to take into account when determining the program price for fuel. Once 
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the program price is determined, one of ordinary skill in the art would have found it 
obvious to store the number. This is desirable because this price is the agreed upon 
price that you are selling fuel to the customer at, where the customer has negotiated a 
certain volume of purchases, so you would clearly want to have a record of what that 
agreed upon price is. That is considered to be obvious. 

McCall does not disclose using the usage data and sponsor fee amount (data 
related to a fee to be paid by a third party) to develop a financial hedging strategy that 
can diminish the risk associated with the volatility of fuel prices. The "Weather futures" 
article discloses the well-known concept of looking to the future to help protect against 
unnecessary losses due to factors that could be predicted to some extent. The article 
discloses that a natural gas company can "hedge" itself against lost revenues if a warm 
winter cuts sales. A hedging strategy for fuel is very old and well known, for example 
the futures market for oil, which helps reduce the risk due to changing fuel prices and 
market changes. It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to use the customer expected usage data and the program 
sponsor "finder fee", as well as any other data deemed as necessary or relevant data, to 
develop a financial hedging strategy to help prevent foreseeable losses due to changing 
demand and fuel prices. In the fuel market, any kind of extreme weather changes, or 
changes due to OPEC, impact the prices in the fuel markets. Developing a strategy that 
can predict upcoming conditions in the market so that you don't offer too low of fuel 
prices for the incentive program can protect against losses when the price for fuel goes 
up considerably and you are taking losses due to too liberal of an incentive program. 
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With respect to the preamble that recites "A processor enabled method", this has 
been considered by the examiner but is not defining anything further to the method 
recited in the body of the claim. A prior art processor is capable of doing this method if 
it is programmed to do so. Nothing in the body of the claim requires any processor of 
any kind, so this language really means nothing to the rest of the claim, other than the 
method is able to be done by a processor. Even the storing step can be just a notation 
on paper, like a contract for the negotiated price. 

For claim 55, in addition to that immediately above, the step of "determining a 
market indicator relevant to the future price" is what you do when you are developing a 
financial hedging strategy involving the sale of fuel. You are inherently looking to 
market indicators that are relevant to the future price for the fuel. 

For claims 38,65,1 15 not disclosed is that the expected usage data includes a 
geographic region as claimed (cl. 115) and where multiple prices are calculated for 
multiple geographic regions. Because many gas stations are franchises that are 
located over many geographical areas, and in view of the very well known fact that gas 
prices vary by geographic region (California prices are higher than Virginia prices), it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made for a franchise owner (fuel provider) to obtain information on the usage area 
(which is broad enough it can be considered as the individual retailer location of McCall) 
and to calculate program prices for multiple geographic regions as claimed. If the 
retailer has a chain of stores that are location in different geographical locations, it 
would have been obvious to have different program prices because the price of the 
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vehicle fuel is not going to be the same for all of the regions. It then follows that when 
developing the hedging strategy one would also take into account geographic factors 
that relate to the price of fuel. 

With respect to claims 39,66, not disclosed is that the hedging strategy includes 
purchasing futures for fuel. The idea of purchasing "futures" in the fuel market is 
notoriously old and well known, and official notice is taken. This is also disclosed in the 
infinity reference. This is a way to try to predict what the market price for fuel is going to 
be in the future, hence the name "futures". It would have been very obvious to one of 
ordinary skill in the art at the time the invention was made to have the hedging strategy 
include "futures" purchases as is well known in the art as a way to protect one from 
predicted rising prices for fuel. 

With respect to claims 40,67, in the rejection of record the resulting guaranteed 
program price is going to be a price that is discounted when compared to a current 
price. That is what is meant by offering a discounted price, a price less than normal. 
Providing a fixed guaranteed program price for fuel as is set forth in the rejection is 
resulting in a discount to a non program price. Any guaranteed program discounted 
price is some percentage lower than the non program price. This fact is inherent to any 
two different prices, one price is a certain percentage lower than the other price. 

With respect to claims 41,68, a capped price is still just a price. The program 
price of the prior art rejection is a capped price because that is the agreed upon price 
that a given quantity of fuel is to be sold at. This satisfies what is claimed. 
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10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. "Priceline.com adds gasoline to its lineup" discloses that in 
February 2000 it was known to provide a fixed price for vehicle fuel purchased over the 
time period of one month. This is a fixed guaranteed program price for 50 gallons of 
gasoline. 

1 1 . Applicant's arguments with respect to claims 31 ,38-41 ,55,61 ,65-68,1 1 5, have 
been considered but are moot in view of the new ground(s) of rejection. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dennis Ruhl whose telephone number is 571-272-6808. 
The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Janice Mooneyham can be reached on 571-272-6805. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Dennis Ruhl/ 

Primary Examiner, Art Unit 3689 



